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UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 78/934642

MARK: CARMINE'S

CORRESPONDENT ADDRESS:
ARILANA S COHEN
COWAN LIEBOWITZ & LATMAN PC

1133 AVENUE OF THE AMERICAS GENERAL TRADEMARK INFORMATION:
NEW YORK, NY 10036 http://www.uspto.gov/main/trademarks.htm

APPLICANT: Carmine's Broadway Feast
Inc.

CORRESPONDENT’S REFERENCE/DOCKET
NO:

27471.001
CORRESPONDENT E-MAIL ADDRESS:

REQUEST FOR RECONSIDERATION DENIED

ISSUE/MAILING DATE:

Applicant 1s requesting reconsideration of a final reftusal issued/mailed 10/03/2008.

After careful consideration of the law and facts of the case, the examining attorney must deny the
request for reconsideration and adhere to the final action as written since no new facts or reasons have
been presented that are significant and compelling with regard to the point at issue.

Here, the services are identical in part and are otherwise highly related. With respect to Reg. No.
2864349, the examiner notes that registrant also offers banquet, bar, takeout, and catering services. With
respect to Reg. No. 1444609, the examiner notes that registrant also offers catering services and
restaurant take-out services. See attached.

If the services of the respective parties are “similar in kind and/or closely related,” the degree of
similarity between the marks required to support a finding of likelihood of confusion is not as great as
would be required with diverse goods and/or services. In re JM. Originals Inc., 6 USPQ2d 1393, 1394
(TTAB 1987), see Shen Mfg. Co. v. Ritz Hotel Ltd., 393 F.3d 1238, 1242, 73 USPQ2d 1350, 1354 (Fed.
Cir. 2004); TMEP §1207.01(b).

Applicant argues that the stylizations of Applicant's Mark and the Cited Marks are sufficient to
distinguish the marks. The examiner cannot agree. The question is not whether the marks can be
distinguished when compared to side-by-side. The question is not whether people will confuse the
marks, but whether the marks will confuse people into believing that the restaurant services they identify
come from the same source. See In re West Point-Pepperell, Inc., 468 F.2d 200, 201, 175 USPQ 558,
558-59 (C.C.P.A. 1972); TMEP §1207.01(b). For that reason, the test of likelihood of confusion 1s not
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whether the marks can be distinguished when subjected to a side-by-side comparison. The question is
whether the marks create the same overall impression. See Recot, Inc. v. M.C. Becton, 214 F.2d 1322,
1329-30, 54 USPQ2d 1894, 1899 (Fed. Cir. 2000); Visual Info. Inst., Inc. v. Vicon Indus. Inc., 209
USPQ 179, 189 (TTAB 1980). The focus is on the recollection of the average purchaser who normally
retains a general rather than specific impression of trademarks. Chemetron Corp. v. Morris Coupling &
Clamp Co., 203 USPQ 537, 540-41 (TTAB 1979), Sealed Air Corp. v. Sco?fPaper Co., 190 USPQ 106,
108 (TTAB 1975), TMEP §1207.01(b). Here, even assuming, arguendo, that the stylizations are enough
to distinguish the marks, the examiner notes that the marks sound similar. Similarity in sound alone may
be sufficient to support a finding of likelihood of confusion. RE/MAX of Am., Inc. v. Realty Mart, Inc.,

207 USPQ 960, 964 (TTAB 1980);, Molenaar, Inc. v. Happy Toys Inc., 188 USPQ 469, 471 (TTAB
1975), see TMEP §1207.01(b)(iv).

Accordingly, applicant’s request for reconsideration is denied. The time for appeal runs from the date
the final action was issued/mailed. 37 C.F.R. Section 2.64(b); TMEP Section 715.03(c). If applicant

has already filed a timely notice of appeal, the application will be forwarded to the Trademark Trial and
Appeal Board (TTAB).

/Benyi Paradeweclay/

Benjt Y. Paradewelai
Trademark Attorney

U.S. Patent & Trademark Oftice
Law Office 101

Phone: 571.272.1658

STATUS CHECK: Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR) online system
at http://tarr.uspto.gov. When conducting an online status check, print and maintain a copy of the

complete TARR screen. If the status of your application has not changed for more than six months,
please contact the assigned examining attorney.
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Restaurant Profile

Carmine's Restaurant - Albany writes...

e':” H oo Service is top notch &t this awsrd winning Capitol Region hot spot. Chet/XOwner Carmine Spiro's
menu teatures creative tafian tare with global influences, as well as hearty classics. The
=11 : exiensive wine list, which emphasizes Raly and California, is worth noting. Carmine's Restaurant
il Print Is also home to the television studio kitchen of “Carming's: Takia®, seen regionalty on NBC each
week. The kiichen is situated behind French doors in the middie of the resfaurant. Guests may
| -:-3 Email a Friend reserve the chef's table in the studio kitchen for & chef's tasting menu or for a Prezzo Fisso menu
tasting, each available with or without wine parings and a persona! chef.
Oining Style: Casual Dining
See Fiul Restaurant List
Cuisine: akan, Cortinental
o Rafon restourants Neighborhood: Albany Dining Feedback
Read o OoenTaple diners’ restourant Cross Street Everatt Road Ueer Reviews: 37
raviews for Carmine's Restourant -

Menu View menu on restaurant's webstte Top Special Features Selected:

Albany Soeriat Onrasinn
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e o Specil Occasian
rice: $30 and unde

Make a Reservation gt Carmine's e 39 unaer Romantic

Restaurard - Albeny Website nttp: Avwwy carminesrestaurant com Neighbarhood Gem

Phone: (518) 456-8688 Ay .
Hours of Operation: Lunch. Tuesday -

Friday. 11:30am - 3:00pm

Dinner: Monday - Thursday: 4:300m - 3.30pm, Friday - Ssturday. 4:30pm - 10:00pm, Sunday:
4.00pm - 830pm

Payment Options:
AMEX, Diners Chub, MasterCard, Visa

Executive Chef. Carmne Soiro Chetf/Owner

Dress Code: Business Casual
Accepts Walk-Ins: Yes

Offers: Bangust/Private Rocms, Bard.ounge, Beer, Full Bar, Non-Smoking Area, Takeout,
Wheeichar Access, Wine

Parking Private Lot

Parking Detaile: Well maintainad, safe, private kot on premise.
Private Party Facilities: Reservations are avasiable for large groups, call for nformation.

Restaurateurs: Join Us| About OpenTabie| Dining Rewards| Blog| Reseive for Others| Best Restaurants | Affiliate Program

antd 3 an Rzdsuanty L uranks. Las 3z Rzdaur 3 EL
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Carmine's Restaurant Carinite’s TV

Catering

It you're thinking about having your next dinner party, event or family-gathering catered with great
Ralian food, Carmine's Restaurant is the place to cail.

At Carmine's you're not restricted to a packaged meal fike you might find &t some other restaurants.
Everything on the menu is avellable for catering and Carmine is happy to accommaodate special
requests as well.

"People who have a party or evert will often shop on-ine for the dishes, prices and capabities a
restarant or catering service hes to offer,” says Armand , General Manager & Carming's. "They might
search for 10 restaurarts in the area, many of which will give you just a 'package’ of dishes that they
are wiling to do for cetering *
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818 Central Avenue
Albany, NY 12206
518.458.8688

“We have always been very flexible and accommodating sbout what we ofter customers who request
our catering service." Armand says. "Whatever you'd like, tek us and we'll provide .

No catering evert is tao large or too small for Carmine's catering service to handie. “For instance, if you
have a dinrer party for say, eight people and you went me to come to your house 10 cook ... of course,
i can do # more easily and inexpensively here m owr studio,” Carmine says. “But given the opportunity
to have thet conversation with you, we are certeinly open to figuring a wway to make yaur cstering
request work.”
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Carmine's Restaurant

Carmine's Restaurant opened ot ts cutrent location at 818 Central Avenue in Abany, NY in 1995, toa
critical scclaim which has grown steadily over s ten-plus years of operstion. Carmine’s is a urigue
restaurant, festuring the best of talian cuisine, fine wines and stmosphere which havs lett a lasting
impression on first-time and loyal customers alike

Some will recognize Carmine trom his television appearances on the cooking show, Carmise'’s
Tabte, where he outined recipes and cooking technigques, broadcast from his state-of-the-art
kitchen/studio at the Albany restaurant, or from his new Reaity show, Carmine s (broadcast
weekdéay mormings at 8:00 e.m. on Fox23). What people may nat know about Carming is his
background and history in the restaurant business, along with his passion for, and knowledge of,
talian cuisine, history and cutture.

Carmine learned the skills and techniques in the kitchen at an early age. Growing up in an talian-
American {amily which traces s rogts to Sicily, Carmine guickly had an understanding of the trace
secrets arxd creativity one doesnt learn in schook, those handed down through generations of famiies
working together in the kitchen.

Growing up, Carming fulfiled many cuties at his father's family-run tavern in Brooklyn. Yvhen the
opportunity to purchase his own restaurant presented itselt, Carmine was working as a plumber. He
hoped that his plumbing business, which was arowina steadity. would help support his family unti the
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and - .
Events ~ o

918 Central Avenue
Albany, NY 12206
518.458 8688
Yot Emai the Restaurant
ﬁ Find Directions
\%?Make a Reservation

hoped theat his plumbing business, which was grawing steadily, yould help support his family urtit the
restaurant could do that on s own.

VWhen the restaurant became a hit, “1 gave the keys of my plumbing business to my Dad, and said to do
whatever he wanted with the business, 'give it to my cousins ' whatever " Carmine says. To that, his
father warned, "You'l be back in the plumbing business in six morths "

That was tourteen years ago.

Opening Carmine’s Restaurant in Atbany was “mare of 3 happy accident than a netural progression,”
says Carmine "Crming from Rranklyn | iidn' knaw much nf anything shnid Albany " he says “Tha
Captal District might as weli have been Canada to me "

In 1996, Carmine's brather, Phit was a student st Albany Law School, and, knowing Carmine was
jooking tor opportundies for a news restaurant, caled and told him of a restaurant on Central Ave., in
Albany thet was up tor sale. “l drove up ta Abany and took a iook at the restavrant,” Carmine says. ™
had lunch and then sst on a bench outside and just watched the peopie coming in snd out of the
restaurant. ) began to reakize thet | really iked the peopie here,” he says

Ancther factor for moving his restaurant to Albany involved the qualtty of life in the Capital District
Carminc says that in 1098 hiz witc had juct given birth to a daughter, they werc starting a famity ond
he realized thet he wanted his family to live in & place where he would have iiked to grow up.

"Nawv, | think {The Capttal Region] is the best place to raise a family and Il never leave,” Carmine says.
*And when we purchsased the re=taurant and moved up to Albany, 11 of the 20 people on my staff
muver ere with Lheir faniles 1o work l the esv reslaurarnd b Atsary

Carmine's staft is very highly trained, dedicated and skilled. In an industry that is typically very
transient, Carmine's has employed many of the core peaple since s opaning.

In sddition, Carmine's clientele o the restawant Is as varied socio-economically and culturally as the
Capital District @self. The only way to characterize his typical chertele is by the time of their vists,
"On Friday nights, for example, we get a Jot of seniors in the early evening, folowed by a very diverse
crowd of families toward the middie part of the right. We get a lot of famifies with children ... femilies
who are trying to teach their kids about fine dining,” Carmine says. “Later in the avening, t's coupies,
young professionals, and college students on dates. Earfier inthe week, we tend to get a ict of
business travelers and single diners,” says Carmine.

“Al are welcome, and we do our very best to sstisfy.”

Carmine'stake on

poracy Ralian
Carmine's Restaurant offers the very best in contemporary-Rakian cuisine. His faan dishes do not

necessarily focus on the authentic cooking styles of any ona region of ttaly, rather they celebrate the
best dishes influenced by all of kaly and the Medtterranean.
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"You wont find spaghetti and mestballs on my menu, that's more #afian-American tood," he says. “You
won't find classic lasagna, ether, though we offer a fresh-baked tustaneita (tafian slang for “skirt or
wrap"). t's a more contemporary torm of lasagna using fresh pasta sheets folded over a tradtional,
tasagna-ike THiNg,” he says.

Cortemporary Ralian alsc means that Carmine uses some ingredients outside of the traditional or
authentic takan realm of nfluence, "But we use Ralian culinary techniques in their preparation, such a<
braising, Chianti. and fennel poflen, etc. For instance, | use jicama in some of owr dishes. Jicamais a
Mexican potato that you wouldn't find in a traditionsl talian kitchen because of their avalabilty,” he
says. "But the tastes of our ingredients speeak for themselves *

Carmine's Take on the Restsurant industry

Diriers will agree that the restaurant industry has changed in recert years, and not necessarily tor the
better. According to Carmine, these changing perceptions typity the move from service-based
businesses to those based on price or convenience.

Carmine says that snma penpie may think that Ralian restasirant chains are cheaper than intepandent
restaurants tike Carmine's. This is a common misconception thet Carmine’s hopes to change.

“In fact, we are less expenswve than the chains, pound-far-pound " Carmine says.

Essertislly, where ftalian focd is concerned, "We've become your dinner table, whie the chain
restaurants have become your supper table,” Carmine says "You used to go out for dinner ... now
you go out for supper. I'mtrymg to change that with our award-wnning flavors, service and total-vaiue
dining expenence at a reasonable price.”

“Unitke the chain restaurants, every dish we ofter IS cocked by us, 10 order, here, et Carmine's. We
don't defrost, microwave or use prepared contents from a beg.™*

Angcther misconception is thit Independent restaurants take longer to cook thelr entrees. This is one of
Carmine's pet peeves. "Go to a chain without a reservation and they'll give you a beeper. You might
wak up to an hour or two for atable,” Carmine says. “Then, when you are finally sested, you'l get
your ertrée in just 18 minutes ... Why? Because & is cooked out of a bag," Carmine says. *| could do
that In my kitchen, 100 but 1 refuse to cut corners. | want you to relax end enjoy your dining
exvperience

In contrast, at Carmine's you't find easy parking, you'll be seated quickly, and you will enjoy en
extensive and atfardable menu and wine list, salad, sorbet between courses, crystal glasses, inen
and & highly trained, d ted and friendly p onal walt-staff.
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(585) 663-0050

671 Maiden Lane
Rochester, NY 14615

TSl B

Open Dally 11:00am - 10.00pm

Since 1983, Carmine’s has been a favonte stop for famiies in Greece and the grealer Rochester
area. Delicious f0od, low prices, convenience and a fun family atmosphere - that's Carmine's!

For the family on the move, Carmine’s offers everything on our menu *To-go" But We e
don’t stop there - Carming’s atso has a Drive-thru Pick-up Window! Calf 8heat with e
your order and we'll have your meal prepared hol & fresh, ready for youto swing by ™
without ever getting out of your car!

And because Carmine's is a Fammly Restaurant, senior crizens can
take advantage of our 10% senior discount, and children 12 years
old or younger can get their own Carmine’s Kids Club Card for
even more family savings! For added convenience, ask about our
Carmine’s Gift Card, in any amourit. Use your Gift Card instead of
cash, or get one for someone speciall

At Carmine’s, we love being part of the communty,
and we fove what we do - that's why we're one of
Rochester's favorite family restaurants. Come see
us today!

intra « Mary « Catening » Coupons » Specials « Kids Ciub » Directions » Jobs » Comrunity » Reviz
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Penne with Mozzarella
Eggplant Parmesan

Prices here are for hafi-pan and ful-pan quanities
On average, a half-pan serves 12-15 people, and e full-pan serves 25-30 people

$30 $60
330 $60

(585) 663-0050

671 Maiden Lane
Rochester, NY 14615

Open Daily 17.00am - 10.00pm

Beef BBQ
Baked VirginiaHam ........... $40 $80
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Stuffed Shells ............... 340 380 Boneless BBQ Chicken ....... 840 380

Chicken Parmesan ........... $40 $80 Pulled Pork BBQ ............. 340 $80
Meatballs Marinara ........... 830 360 Zweigles Hots ............. .. $25 $50
Italian Sausage .............. 340 $80 Hamburgers ................. 330 $60
with peppers & onsons

Fresh Garden Salad .......... $20 340 Chicken Finger Platter ..... 340 S0
BakedBeans ................ $25 350 Mozzarella Stick Piate ...... 830  $60
Salt Potatoes ..... e 325 $30 Pl22a (32 pleces) .......... $14.95
Oven Roasted Potatoes ....... $25 $50 SubTrays ................ 524.95
Potatoe Salad ................. 525 $50 Chicken Wings ........... . £15.95
MacaroniSalad .............. $25 $50 ColdCutTrays ............ $2/person
Veggie Medley ............... $25 3§50 Fresh Rolls & Butter ....... $.25/;person
PastaSalad .................. $25 $50

Other Menu items are avaiabie upan respuest.
Atso avaltable: Chins, Beveragas, Ulensiis, Plates & Napkins.

Delivery Gratukty added to Drop-O1f Orders.
All prices are quoted per Order,

Intro « Meri « atenng » Loupans « wpetials » Kijs Uigh» Drechions = dnobs = Community » Rewpws




